-

Aaril 27, 1942

‘For reclcase lionday , : R=1794

Us Se DEPARTMELT OF LABCR - WAGE AND HOUR DIVISION
+ WAGE-HOUR STAND ON VAR PRCBLEMS GIVSN BY WALLING
The enforcement poliey whish is being followed by the Wage and Hour Division
of the UeSe Department of Lebor in dealing with seweral of the more important war
problems whieh have arisen under the Fair Labor Standards Act as a result of the
war ocmergency was stated today by Administrator Le Metcalfe Wellinge There has
been no delay in meoting thess problems as they have arisen since December 7 but

the summerizatign made pubiic today movers a number of the guestions most frequemtly
raiseds

Y

A 1list of these problems togethe® with the position of the Division with
respect to them follows:

I YVoluntecr 'watc}mail_

Frpleyees frequently velunteer to serve outside of working hours in watching
or other duties for the purpose -of protecting defense eand war plents from fire or
other demase caused by air raidse

It is expected that a large variety of fagtuel situations will arise with
respect to this problem, many of which will be covered by the process of collective
bargaininge Such eollective bergeining will reflect the varying factual situations
as aceurately as would a detailed investigaticn by this Divisions The .Division in
its enforcement policy will therefore resnpect the result which ney be reached
through such collective bargaining and, in general, will not underteke an indepenw
dent enalysis of the details of any partisulaer factual situation covered by
collective bargaininge

Certain situaticns together with the Division's views thereon, howewer, require
speciol mentions Under the Fair Labor Standerds Act an smployee must be compens
sated for all hours that he is suffered or permitted to work for his employers
Thus if the employse in this case volunteers his service directly to his employer,
the time spent in watchmen or sir raid protection services constitutes hours worksd
for *1 3 employer for which compensation must be paide Likewise, if the employee,
whether or not he is a regular employes of the plant and however he may be selected
to de this work, displaces a regular watchman or other regular employee, he must be
considered as working for the employer and must be compensated accordingly. In
these two cases, if the period of duty includes & substantial amount of time in
whick the employee is permitted to sleep, the Wage and Four Division will recognize
any reasonsble agrecment between the emplover and the employee as to what portion
of the time spent in sleeping should be considered hours worked.

On the other hand, if the employee volunteers his services to a federal, state
or local govermmental agency engaged in defense activities, and subsequently per-
forms wetchmen or air raid protection services subject to the control and super=
vision of that defense agency at the plant where he usually works, the tire spent
in these services constitutes hours worked for that governmental agenoys Governe
mental agencies are not subject to the Fair Labor Standards Act and their empleyees
are not subject to the act!s requirements, Similarly if the employes voluntesrs
his servioss to a cormittee in a particular plant, composed of representatives of
the employer end of the employees, and such cormittee has been recognized by th
spprepriate governmentel agency &s having charge of defense activities in the plant,
and subsequently he performs watchmen or air raid protection services subject to
the control and supervision of such committee at the plant where he normally works,
the time spent in these services constitutes hours worked for the governmental
agency and as such reed not be campensated for under the terms of the acte In
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connection with the situations discussed in this paragraph, the fact that the 4
employer directs the manner in which the work may most readily be performed,
assigns space and the like, would not serve to make the volunteer employee su'bjet‘+
to his direction and control algne, so long as the ‘volunteer is responsible to {
governmental agency or to the recognized committes for his a9p01ntment, hours of
work, &nd. sucih basic criteria of the employment relationship.

II Blackouts and Air Raid Alarms

It is expected that many of the problems which are likely to arise with
respect to blackout and air reid slarm periods will be covered by the process of
collective bargaining. Such.collective bargaining will reflect the v varying
fectual situations as accurately as would a detailed investigation by this Division.
The Diviaion in its enforcement policy will therefore respect the result which ma
throu?h such collective bargaining and, in general, will not undertake.
;qlen a 1y<1° of the details of any partlrulﬁr factual situation covered

Two tvpes of situations to ogether with the Division's view thercon, however,

uire special mention. Tiret in any situation where during working hours the
oyee performs an activity for the employer during blackouts or air raid slarms,

’1

m:l
ime spont by him on the pre mises of the employer must be considercd hours worked
for which the employer must make compensation. Ke will be considered as performing
an activity for the employer if he is reguired to nerform any duties, including

1[)

&+

standing by with a sand bucket, acting as a "srotter,”

watching functions.

or verforming any fire

On the .other hand, if the 5‘"1O"é ia free %o go off the premises or to a
shelter or shelter area on the wreml°es, or is free to go to some community air
raid shelter and simply wait for the blackout or air raid alarm to end before .
returning tc the employer's premises, the time spent during the blackout or air’
raid alarm is not to be counted as hours worked, provided, of course, that the
employee performs no sctivity for the emvloyer during this period.

Air Raid Protection Training Programns

Time snent by employees at defemse or war plant air raids protection training
programs, whick they sttend volumntarily aftesr regulsr working hours; will not
ordinarily be considered hours worked. This opinion is limited to situations in
which there is a bona fide training program rathcer than the performance of a
recurring service flor the employer. Thether or not there is a bona fide air raid
Wro+nctﬁbu training program will depend upon the facts in the particulsr case,

IV Vork on Goods to be Donated to the Red Cross

It hes come to our attedtian that {requently an Pr“Loyer will wish to donate

& doy's production to the Red Cross and his employees will wish to donate their

services on that day'w1thout recelving any compensation. Under the Fair Lsbor

. Stendards Act, however, as. long as the employer supervises the employees' work on

that day, they are working for him and must be compensated in accordance with the -
Act's requirements for the hours worked on that day. It makes no differsnce in
this case that the employer gives his vproduct away to the Red Cross instead of
selling it. The emoloyees may, however, contribute their wages or any part of
their wages to the Red Cross either directly or by voluntary essignment,

L
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In some few situations, howaver, an employer mey turn over his plant on a

y particular day to the Red Cross-and his employses donute their services on thet
‘day. This may occur: nurt;cularlv wheq the plant is ouite emall, In this situation
"time svent by the employees working on such day need not be considered hours worked

which ass

for the employer, if the Red Cross supervises the work, and peys neither the em-

‘ployer nor the workers., This opinicn doee not apply %o volunteer work carried on

gimiltansously with the employess' rezular commercial work for their employer.

Y_ Donations by employees toc the Federal :overnment

The Act requires that em wloyees subject to its nrovisions be »naif time and
cne-half thelr regular rate of pay for all hours worked in excess of 4C in any work-
weer, Bvaen tho uhb employescs may wish to donate their wazes for mart of these hours,
thay are still workinz for their employer during those hours, and if their total
hourt worked for the week exceed 40, their emmloyer must pay them overtime,

But workers who wish to make donations of pert of their wazes to the Gwern-
ment may of course do so, For further information on this zensral subject of
donations to the United States, the nublic is advised to communicate with the
United States Treasury Devertment in Wachinszton,

-

VI DEFENSE BOUDS. AND STAMPS
: P
Although erployees may not waive their rizhts to the ninimun wazes or the
overtime compensatinn reguired wundasr the Fair Lahor Standards Act, they may accent
vart of the wacses due them in cash and the balance in defense bonds or stamps. In
addition, employees may voluntarily agree to have Aeductions made from their wages
for the purchase of such bonds or stamns, A< long as the deductions ars for the
amount paid for the bonds and stamps and not for the face value of the securities,
they ore legal under the Act even thoush they reduce the employees' cash waze
below the minimun waze set by the Act

The Division, as an 1n01dent to its enforcement of the Act, has frequently
obtzined restitution for employees nf unpaid wazes due under the Act. ZImployces
may accept such restitution payments in defense bonfls and stamps rather than in
cash so long as the choice is voluntary on their wart, <~

VII Volunteer Work for Local Defense Savinss Committees

The Divigion uvnderstands that the Tnited States Trsasury Demertment appoints
a state administrator for defense bond sales., EHe in turn appoints local conmittees
izn the work of sellinz bonds &nd stamps to volunteers who wish to deonate
their services. At times these volunteers are assizned tn a factory to work out

‘with the employer a salary allotment plan in connection with the sale of bonds and

stamps. At other times these volunteer wre assicned to & bank where they enzaze
in sellingz the bonds and stamns, 5 lonz as the Treasury Devartment, throush its
local committee, directs and controls_the work of the volunteer by desicnating him
as one of the volunteers to merform this work, and by assigning to him the ,Jpe of
work which he shall do for the committee, the employee for the nurposes of the’
Fair Labor Standards Act will be considered an ermloyee of the Tmited States and
as such not subject to the Act's requirements. This conclusion will not be
affected by the fact that the hank or factory omerator directs the manner in which
the work may most readily be performed, assicons svace an® the like, 8o long as the

volunteer worker is responsible to the Treasury Department or the recognized
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cormittee for his appointment, hcurs of work and such basic oriteria of the emw
ployment relationship, Of course, if the employee is not designated as a volumby(
worker by the Treasury Departmewt or its recognized ocormittee, but merely sells
bonds in commection with his routine activities performed as an employee of &
bank, or merely volunteers his serviees to his employer in commection with a salery
allotmert plan thet his.employer has worked cut with representatives of the
Treasury Department, the time spent in performing such services constitutes hours
werked for the bark or factory for which compensation must be paide

v
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